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 1.  TIME:  9:00   CASE#: MSC20-02640 
CASE NAME: KING VS. JFK UNIVERSITY 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES IN 1ST AMENDED 
COMPLAINT FILED BY JOHN F. KENNEDY UNIVERSITY, NATIONAL 
* TENTATIVE RULING: * 
 
Granted, but with leave to amend.  The moving papers establish sufficient grounds and there is 
no opposition. 

  

  
 2.  TIME:  9:00   CASE#: MSC20-02640 
CASE NAME: KING VS. JFK UNIVERSITY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of KING FILED BY 
JOHN F. KENNEDY UNIVERSITY, NATIONAL UNIVERSITY SYSTEM 
* TENTATIVE RULING: * 
 
Granted, but with leave to amend.  The moving papers establish sufficient grounds and there is 
no opposition. 

  

 3.  TIME:  9:00   CASE#: MSC21-00513 
CASE NAME: CHARLOTTE STANDEFER  VS SIERRA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of STANDEFER FILED 
BY SIERRA-AT-TAHOE, LLC 
* TENTATIVE RULING: * 
 

Defendant Sierra-At-Tahoe’s demurrer to the first amended complaint is overruled as to 

cause of action four and sustained with leave to amend as to causes of action three and 

five. Plaintiff may file and serve an amended complaint by September 23, 2021.  

Defendant demurs to the Consumer Legal Remedies Act (CLRA) and unjust enrichment 

causes of action based on the failure to state facts sufficient to constitute a cause of action. 

(Code of Civil Procedure § 430.10(e).) Defendant demurs to the breach of contract claim for the 

failure to allege if the contract is oral or written (Code of Civil Procedure § 430.10(g) and for 

uncertainty (Code of Civil Procedure § 430.10(f)).  

Consumer Legal Remedies Act (cause of action three) 

Defendant argues that the complaint does not allege a claim under the CLRA because 

Defendant does not provide a good or service. The CLRA is limited to goods and services as 

defined in that act. (Civil Code §1770.) “ ‘Services’ means work, labor, and services for other 

than a commercial or business use, including services furnished in connection with the sale or 

repair of goods.” (Civil Code section §1761(b).)  
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Life insurance and mortgages are not services. (Fairbanks v. Superior Court (2009) 46 

Cal.4th 56, 65; Alborzian v. JPMorgan Chase Bank, N.A. (2015) 235 Cal.App.4th 29, 40.) It 

does not appear that there is binding California authority on whether or not ski and snowboard 

resorts offer a service.  

Defendant points out that the model consumer legal remedies law defined services to 

include “(b) privileges with respect to transportation, hotel and restaurant accommodations, 

education, entertainment, recreation, physical culture, hospital accommodations, funerals, 

cemetery accommodations, and the like, and [¶] (c) insurance.” (Fairbanks, supra, 46 Cal.4th at 

61.) Defendant argues that “recreation” was deleted from the list of services in the CLRA and 

thus this Court must exclude recreation services from the CLRA.  

The deletion of a specific provision does not mean that the Legislature meant to exclude 

that provision where the specific language is replaced by general language that includes the 

specific instance. (California Assn. of Psychology Providers v. Rank (1990) 51 Cal.3d 1, 17-18.) 

When adopting the CLRA, the Legislature omitted subsection (b) of the model act and instead 

included “services for other than a commercial or business use, including services furnished in 

connection with the sale or repair of goods.”  

Insurance “services” are also distinguishable from other services in the CLRA. First, in 

the model law insurance is its own category, separate from all other services. In addition, when 

the California Supreme Court decided that insurance services are not part of the CLRA it looked 

beyond the CLRA to the Unruh Act. There, providing insurance was listed as a separate 

category from other services. (Civil Code § 1802.2.) The Court noted that “the express reference 

to insurance in the Unruh Act definition is conspicuously absent from the definition in the 

Consumers Legal Remedies Act.” (Fairbanks, supra, 46 Cal.4th at 62.) Defendant has not 

pointed to another statute that treats recreational services differently from other types of 

services.  

Defendant’s statutory construction argument fails. 

In Goodrich v. Alterra Mt. Co. (D.Colo. June 25, 2021, Civil Action No. 20-cv-01057-RM-

SKC) 2021 U.S.Dist.LEXIS 118676 the court found that ski passes are encompassed within the 

definition of “services” in the CLRA. The court explained that “ski pass holders plausibly alleged 

they purchased more than just a license to be on the slopes. On the contrary, Plaintiffs 

purchased Defendants' services such as providing groomed trails and ski lifts and gondolas to 

reach such trails. These services are not ancillary to but, instead, are at heart of what a ski pass 

holder purchased.” (Id. at *36.) Indeed, the right to ski down the hill would be worth very little 

without a lift ride to the top. 

The parties also discussed the disagreement as to whether admission tickets to 

SeaWorld constitute a “service”.  In Hall v. SeaWorld Entm't, Inc. (S.D.Cal. Dec. 23, 2015) 2015 

U.S.Dist.LEXIS 174294, and in Kouball v. SeaWorld Parks & Entm't, Inc. (S.D.Cal. Sep. 9, 

2020) 2020 U.S.Dist.LEXIS 164300, one judge in the Southern District of California found that 
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admission tickets were not services. While in Anderson v. Seaworld Parks & Entm't, Inc. 

(N.D.Cal. Nov. 7, 2016, No. 15-cv-02172-JSW) 2016 U.S.Dist.LEXIS 188044, a judge in the 

Northern District of California disagreed, finding that admission tickets were services. Hall and 

Kouball were unpublished opinions, while Anderson is listed as “not for citation”. 

The Court finds the analysis in Goodrich persuasive and in line with the Court’s 

understanding of what constitutes a “service” under the CLRA. Here, however, Plaintiff has not 

alleged what “services” are involved in a lift ticket at Sierra-At-Tahoe beyond alleging that lift 

tickets permit access to chair lifts. (FAC ¶64.) For example, Plaintiff has not alleged that 

Defendant provides groomed trails, gondolas or other items that might constitute a service. It 

seems possible that Plaintiff could make such allegations. Therefore, the demurrer to the CLRA 

cause of action is sustained with leave to amend.  

Unjust enrichment (cause of action four) 

Defendant argues that unjust enrichment is not a claim in California, but a remedy that 

must be tethered to a properly-pled cause of action.  

Court of Appeals have disagreed on whether unjust enrichment is a cause of action or 

just a remedy.  

The First District has taken both positions. (McBride v. Boughton (2004) 123 Cal.App.4th 

379, 387 [unjust enrichment is not a cause of action]; Elder v. Pacific Bell Telephone Co. (2012) 

205 Cal. App. 4th 841, 857 [unjust enrichment is a cause of action].)  

The Second District has also taken both positions. Several cases have found that unjust 

enrichment is not a cause of action. (Melchior v. New Line Prods., Inc. (2003) 106 Cal.App.4th 

779, 793; De Havilland v. FX Networks, LLC (2018) 21 Cal.App.5th 845, 870; Bank of New York 

Mellon v. Citibank, N.A. (2017) 8 Cal.App.5th 935, 955.) While other cases have stated that 

unjust enrichment is a cause of action. (Professional Tax Appeal v. Kennedy-Wilson Holdings, 

Inc. (2018) 29 Cal.App.5th 230, 238; Prakashpalan v. Engstrom, Lipscomb & Lack (2014) 223 

Cal.App.4th 1105, 1132; Lectrodryer v. SeoulBank (2000) 77 Cal.App.4th 723, 726.) 

The Fourth District has found that unjust enrichment is a cause of action. (Peterson v. 

Cellco (2008) 164 Cal.App.4th 1583, 1593; Durell v. Sharp Healthcare (2010) 183 Cal.App.4th 

1350, 1370.)  

Several of the cases that found there was a cause of action for unjust enrichment relied 

on Ghirardo v. Antonioli (1996) 14 Cal.4th 39. There, the defendant argued the plaintiff was “not 

entitled to relief because he did not plead a cause of action for unjust enrichment in his 

complaint.” The California Supreme Court rejected this argument, find that “[t]he complaint set 

forth a common count ‘for payment of money’ that rests on a theory of unjust enrichment. The 

claim was adequately pleaded and proved.” (Id. at 54.)  
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Although far from clear, the Court finds that unjust enrichment is a cause of action and 

therefore, the demurrer to unjust enrichment is overruled.  

Breach of contract (cause of action five) 

Plaintiff alleges that the tickets were purchased online at Defendant’s website. (FAC ¶75, 

see also, FAC ¶¶42, 52.) Buying tickets online provides sufficient allegations for Defendant to 

ascertain that the alleged contract is written. Therefore, the demurrer based on section 

430.10(g) is overruled.  

Defendant also argues that the terms of the contract are not alleged and thus, the 

contract cause of action is uncertain. Plaintiff has generally alleged that she and others bought 

lift tickets. Plaintiff has not allege what a lift ticket is and what the purchaser of a lift ticket gets. 

There is a general understanding that the purpose of a lift ticket is to provide access to a ski or 

snowboard area. It is not clear that a lift ticket is the same at each resort and thus, generally 

alleging that Defendant sold lift tickets is insufficient to allege the terms of the contract. The 

demurrer is sustained with leave to amend for Plaintiff to allege the terms of a lift ticket at Sierra-

At-Tahoe. 

  

 4.  TIME:  9:00   CASE#: MSC21-00792 
CASE NAME: CLAY VS RICHMOND HOUSING AUTHORITY 
HEARING ON MOTION TO/FOR STRIKE PLAINTIFF'S COMPLAINT FILED BY 
RICHMOND HOUSING AUTHORITY 
* TENTATIVE RULING: * 
 

Before the Court is a motion to strike portions of Plaintiff's claim for exemplary damages and a 

demurrer to the Complaint. For the reasons stated, the demurrer to the cause of action for 

oppression is sustained, without leave to amend. The demurrers to the other causes of action 

are sustained, with leave to amend.  

Based on the Court's ruling on the demurrers, the motion to strike is denied as moot. 

Background and Plaintiff's Claims 

Plaintiff Francis Clay was a tenant at a property owned or under the control of the Richmond 

Housing Authority ("RHA"). In December 2018, RHA began eviction proceedings against Mr. 

Clay for non-payment of rent in Richmond Housing Authority v. Francis Clay, Case No. RS19-

0017 (the "Unlawful Detainer Action"). (RJN Exh. 1.) The parties reached an agreement in the 

Unlawful Detainer Action allowing Mr. Clay to remain in possession and requiring him to make 

timely monthly rent payments, among other terms. (RJN Exh. 2.) 

On March 10, 2020, based on Mr. Clay's alleged failure to make the required rent payments, 

RHA obtained a Judgment for Possession and Monetary Damages. (RJN Exh. 3.) On October 

20, 2020, RHA obtained a writ of execution in the Unlawful Detainer Action. (RJN Exh. 4.) On 

November 10, 2020, Mr. Clay filed an application to stay his eviction for 180 days based on 
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hardship (the "November Stay Application"). On December 16, 2020, RHA through the Sheriff 

executed on the writ of possession and removed Mr. Clay from the premises. (RJN Exh. 7.) 

On April 16, 2021, Plaintiff filed his complaint. Though the title page of the complaint refers to 

gross negligence, oppression, and intentional infliction of emotional distress ("IIED"), as RHA 

acknowledges, the allegations of the complaint are founded on a claim for "wrongful eviction" 

based on his removal from the premises in December 2020. 

Procedural Issues 

Plaintiff filed an opposition to the demurrer in which he raises two procedural objections to the 

demurrer. Plaintiff contends RHA failed to meet and confer as required before filing the 

demurrer. The Court finds the Meyer Declaration adequately shows attempts to meet and 

confer, including counsel's May 13, 2021, call with Mr. Clay, to satisfy Code of Civil Procedure § 

430.41(a) and that the demurrer to the complaint was filed timely.  

Mr. Clay also argues the demurrer does not comply with the demurrer requirements of California 

Rules of Court 3.1320)(a) by setting forth in the demurrer in separate paragraphs stating each 

ground for demurrer and what that ground applies to. (Opp. unnumbered page, Section IV.) The 

pleadings substantially comply with the rule. (See Dem. and Memo. ISO Dem. Section III - 

Statement of Issues.).  

Standards for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pled factual allegations of the 

complaint, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 

Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App.4th 116, 

123 [citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318].) In determining whether the complaint 

states a claim for relief, the Court gives "the complaint a reasonable interpretation, reading it as 

a whole and its parts in their context. [Citation omitted.]" (Evans v. City of Berkeley (2006) 38 

Cal. 4th 1, 6.) The Court also considers matters of which the Court can properly take judicial 

notice. (Carloss v. County of Alameda, supra, 242 Cal.App.4th at 123.) 

Because government liability is statutory, facts material to the elements of the causes of action 

asserted against a public entity must be pled with specificity. (See Brenner v. City of El Cajon 

(2003) 113 Cal.App.4th 434, 439 ["The limited and statutory nature of governmental liability 

mandates that claims against public entities be specifically pleaded."].) (See also Lopez v. 

Southern California Rapid Transit District (1985) 40 Cal. 3d 780, 795; Susman v. Los Angeles 

(1969) 269 Cal.App.2d 803, 808-809.) Nevertheless, consistent with the rule of liberal 

construction under Code of Civil Procedure § 452, "[i]f the complaint states a cause of action 

under any theory, regardless of the title under which the factual basis for relief is stated, that 

aspect of the complaint is good against a demurrer." (Quelimane Co. v. Stewart Title Guaranty 

Co. (1998) 19 Cal.4th 26, 38-39.)  

Request for Judicial Notice  

The Court grants RHA's unopposed request for judicial notice of Exhibits 1 through 10 to the 

request. (Evid. Code § 452(d) (court records); Evid. Code § 452(c) (government records). 

https://advance.lexis.com/api/document/collection/cases/id/4JF9-YWX0-0039-4226-00000-00?page=6&reporter=3061&cite=38%20Cal.%204th%201&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/4JF9-YWX0-0039-4226-00000-00?page=6&reporter=3061&cite=38%20Cal.%204th%201&context=1000516
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Subject to limited exceptions, the Court takes judicial notice of the existence and content of the 

filings, but not the truth of the content. (Fremont Indemnity Co. v. Fremont General Corp. (2007) 

148 Cal.App.4th 97, 113-115.)  

RHA's Grounds for Demurrers 

A. Failure to Allege Timely Claim Presentation and Denial Under Government 

Claims Act 

The Complaint seeks monetary relief of $1.2 million against RHA. Plaintiff's claim for money 

damages is subject to the Government Claims Act, Government Code § 810, et seq. ("Claims 

Act" for convenience). (See Govt. Code §§ 900.4, 905 [applies to claims for money or money 

damages against a public entity].) Government Code § 911.2(a) requires "[a] claim relating to a 

cause of action for death or for injury to person or to personal property or growing crops [to] be 

presented . . . not later than six months after the accrual of the cause of action," and a claim for 

any other cause of action must be presented "not later than one year after the accrual of the 

cause of action." (Govt. Code § 911.2(a).) A government claim must be presented and rejected, 

or deemed rejected, before a lawsuit can be filed against the public entity. (Govt. Code §§ 

912.4(a) and (c), and § 945.4.)  

1. Failure to Allege Government Claim Filing and Rejection 

 

To state a claim for relief against RHA as a public entity, Mr. Clay must allege that he complied 

with the Claims Act by submitting a claim to the government agency before he filed his lawsuit, 

or he must allege an exception to or valid excuse for non-compliance with the claim presentation 

requirements. (State of California v. Superior Court (2004) 32 Cal.4th 1234, 1240 ("Bodde"); 

Esparza v. Kaweah Delta Dist. Hospital (2016) 3 Cal.App.5th 547, 553; Perez v. Golden Empire 

Transit Dist. (2012) 209 Cal.App.4th 1228, 1236.) The requirement is an element of the cause of 

action, and failure to make those allegations "subjects a claim against a public entity to a 

demurrer for failure to state a cause of action.' [Citation omitted.]" (Perez v. Golden Empire 

Transit Dist., supra, 209 Cal.App.4th at 1236 [quoting Bodde, supra, 32 Cal.4th at 1239].) 

The exhaustion of administrative remedies cases cited in Mr. Clay's opposition do not address 

or apply to claims under the Claims Act claim presentation requirement. The Complaint does not 

allege compliance with the claim presentation requirement, or any exception to the claim 

presentation requirement or excuse for failure to present a claim to RHA before filing suit. The 

demurrer to the Complaint as to all causes of action is sustained on this ground. (Code Civ. 

Proc. § 430.10(e).) 

2. Untimeliness of Government Claim 

 

RHA contends that Mr. Clay's claims are barred as untimely. RHA alleges Mr. Clay's claim for 

wrongful eviction accrued on December 6, 2018, the date that RHA served notice of its intent to 

evict Mr. Clay, and that his claim had to be presented under the Government Claims Act by 

June 6, 2019, based on the six-month deadline for personal injury claims under Government 

Code §§ 905 and 911.2(a). Mr. Clay appears to contend he suffered both financial injury and 
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personal injury, which have different claim presentation deadlines under Government Code § 

911.2(a).  

Though alleged as "wrongful eviction," Mr. Clay's allegations are reasonably construed as a 

claim for "wrongful forcible entry" or wrongful ouster in removing him from the premises in 

December 2020, such that the time for filing a claim may not have accrued until December 16, 

2020, when the Sheriff executed on the writ of possession. (See, e.g., Nativi v. Deutsche Bank 

National Trust Co. (2014) 223 Cal.App.4th 261, 293-294 [" 'The same basic policy against 

forcible or other wrongful ouster that gives the tenant the summary remedy to obtain restoration 

of possession [citation] gives the tenant a tort action for damages for wrongful eviction. 

[Citations.]' (12 Witkin, Summary of Cal. Law (10th ed. 2005) Real Property, § 758, p. 882.)"].)   

As RHA argues, the Complaint is silent regarding any Claims Act claim presentation. The Court 

cannot determine from the face of the Complaint and the documents judicially noticed if or when 

Mr. Clay presented a claim to RHA, or the timeliness of any claim he may have presented. Sylve 

v. Riley (1993) 15 Cal.App.4th 23 cited by RHA is distinguishable and did not address a claim 

for wrongful forcible entry or ouster. 

B. Failure to State A Cause of Action for Oppression 

 

RHA's argument is well-taken that there is no separate "cause of action" for oppression as a 

violation of a primary right necessary to state a cause of action under California law. (Crowley v. 

Katleman (1994) 8 Cal.4th 666, 681.) "Oppression" may be a factual allegation supporting other 

causes of action or claims for punitive or exemplary damages under Civil Code § 3294.  

The Court sustains the demurrer to this cause of action, without leave to amend. (Code Civ. 

Proc. § 430.10(e).) This ruling is without prejudice to, and does not limit, Plaintiff's ability to 

allege factual allegations of "oppression" in support of his other claims.  

C. Failure to Allege Statutory Basis for Government Liability for Tort Claims 

RHA argues that Plaintiff's Complaint alleges common law tort claims for which RHA as a public 

entity cannot be held liable except as provided by statute. Disregarding "oppression" for the 

reasons state above, Plaintiff attempts to allege claims for direct liability against RHA for tort 

claims on theories of gross negligence, IIED, and implicitly for wrongful eviction or wrongful 

forcible entry without reference to any Government Claims Act provision or other statute to 

support RHA's direct liability for any of these causes of action. Plaintiff cites Government Code § 

831.7, but that statute is not applicable as it addresses public entity liability and immunity in 

connection with a hazardous recreational activity.  

Public entity liability is limited to claims authorized under the Claims Act by the terms of 

Government Code § 815 and under the case law. (Hampton v. County of San Diego (2015) 62 

Cal.4th 340, 347 ["Under the Government Claims Act, '[a] public entity is not liable for an injury,' 

'[e]xcept as otherwise provided by statute.' [Citations omitted.]"]; Guzman v. County of Monterey 

(2009) 46 Cal.4th 887, 897 ["there is no common law tort liability for public entities in California; 

instead, such liability must be based on statute," citing Government Code § 815(a)].) (See also 

Eastburn v. Regional Fire Protection Authority (2003) 31 Cal.4th 1175, 1179–1185 [cited by 

RHA, holding a public entity does not have direct liability for tort claims for negligence absent a 
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statute imposing such liability on the public entity, though in some instances the public agency 

may have vicarious liability for the torts of its employees unless the employees have immunity].)  

The Court sustains the demurrer to the Complaint as to the tort claims for gross negligence, 

IIED, and any wrongful eviction/wrongful forcible entry causes of action alleged, based on 

Plaintiff's failure to allege a statutory basis for RHA's direct liability. (Code Civ. Proc. §§ 

430.10(e) and (f) [uncertainty, based on failure to plead claim against public entity with 

specificity by identifying statutory grounds for liability].) The Court grants Mr. Clay leave to 

amend to attempt to state a viable statutory basis under the Government Claims Act for holding 

RHA liable on the facts alleged or based on additional facts Plaintiff may be able to allege in his 

amended pleading.  

D. Failure to State Facts Supporting Gross Negligence Cause of Action 

 

As an additional ground for demurrer, RHA contends that the gross negligence claim fails 

because Plaintiff has not alleged "extreme conduct" and because California law does not 

recognize a cause of action for "gross negligence" in these circumstances. (Rosencrans v. 

Dover Images, Ltd. (2011) 192 Cal.App.4th 1072, 1082 ["The conduct alleged must rise to the 

level of 'either a "want of even scant care" or "an extreme departure from the ordinary standard 

of conduct." ' [Citations, internal quotation marks omitted.]" quoting City of Santa Barbara v. 

Superior Court (2007) 41 Cal.4th 747, 754]; Eriksson v. Nunnink (2011) 191 Cal.App.4th 826, 

856, fn. 18 ["California does not recognize a distinct cause of action for 'gross negligence' 

independent of a statutory basis."].)  

Mr. Clay's removal from the premises on December 16, 2020 may have been improper if, as Mr. 

Clay alleges, the writ of execution was stayed through January as he contends in the Complaint, 

a fact RHA acknowledges is alleged in the Complaint and which the Court must accept as true 

on a demurrer in the absence of contrary evidence based on exhibits to the Complaint or 

matters of which the Court can take judicial notice. (Memo. ISO Dem. p. 7, l. 26 – p. 8, l. 7.) 

Removal of Mr. Clay by levy of the writ of possession while execution was stayed may allege a 

claim for negligence, if Plaintiff can overcome the other deficiencies as set forth above. Contrary 

to RHA's arguments, Exhibits 5 and 6 to the RJN do not show the ruling made on the November 

Stay Application or demonstrate that RHA was permitted to execute the writ of possession on 

December 16, 2020. (See Memo. ISO Dem. p. 2, ll. 21-25; p. 8, ll. 4-7.) 

Plaintiff, however, has not cited an independent statute as a basis for his "gross" negligence 

claim or facts showing "extreme conduct" to support the "gross negligence" claim he has 

alleged. The Court sustains the demurrer to the cause of action for gross negligence on this 

additional ground, with leave to amend, to the extent Plaintiff can allege additional facts 

showing extreme conduct or an independent statute, or for Plaintiff to re-allege this cause of 

action as an ordinary "negligence" claim. (Code Civ. Proc. § 430.10(e).) 

E. Failure to State A Cause of Action for IIED 

Elements of a cause of action for IIED include " 'extreme and outrageous conduct by the 

defendant with the intention of causing, or reckless disregard of the probability of causing, 

emotional distress; (2) the plaintiff's suffering severe or extreme emotional distress; and (3) 
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actual and proximate causation of the emotional distress by the defendant's outrageous 

conduct.' [Citations, internal quotation marks omitted.]" (Hughes v. Pair (2009) 46 Cal.4th 1035, 

1050 [quoting Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 1001].) Conduct is 

considered outrageous for purposes of this claim if it "is so 'extreme as to exceed all bounds of 

that usually tolerated in a civilized community.' [Citation, internal quotation marks omitted.]" (Id. 

at 1051.) Defendant must intend to cause injury or engage in the conduct with recognition injury 

will result. (Id.) " '[M]ere insults, indignities, threats, annoyances, petty oppressions, or other 

trivialities.' [Citation omitted.]' (Id. [quoting Molko v. Holy Spirit Assn. (1988) 46 Cal.3d 1092, 

1122, quoting Rest. 2d Torts § 46, com. d].) The "severe emotional distress" element requires 

allegations of " 'emotional distress of such substantial quality or enduring quality that no 

reasonable [person] in civilized society should be expected to endure it.' [Citations, internal 

quotation marks omitted.]" (Id. [quoting Potter v. Firestone Tire & Rubber Co., supra, 6 Cal.4th 

at 1004].) 

The facts alleged in the Complaint do not meet these standards and do not state a cause of 

action for IIED. On this additional ground, the demurrer to the IIED cause of action is sustained, 

with leave to amend. (Code Civ. Proc. § 430.10(e).) 

F. Uncertainty and Failure to Plead Claims with Specificity 

Based on the foregoing, except to the extent otherwise set forth above, the Court does not need 

to reach RHA's additional grounds for demurrer based on uncertainty and failure to plead the 

claims against RHA with specificity. 

Motion to Strike 

RHA moves to strike "the claim for oppression to the extent that the claim is based on relief for 

exemplary damages" pursuant to Code of Civil Procedure § 436(a). (Not. of Mot. to Strike p. 1, 

ll. 22-23, Mot. to Strike p. 2, ll. 14-15.) The Court has sustained without leave to amend RHA's 

demurrer to the "oppression" claim which renders the motion to strike the claim for oppression 

moot.  

It is unclear if RHA is also seeking to strike any portions of the Complaint other than "the claim 
for oppression." RHA's memorandum refers to "recovery of attorney's fees or treble damages" 
and RHA argues Plaintiff cannot recover exemplary damages from RHA as a public entity. 
(Memo. ISO Mot. to Strike p. 3, l. 1, and ll. 6-15.) The argument addresses matters outside the 
scope of the request to strike in the Notice and Motion. In addition, the text of the portions of the 
Complaint RHA seeks to strike is not quoted and identified by page and line number or by 
paragraph number. (Cal. R. Ct. 3.1322(a) ["A notice of motion to strike a portion of a pleading 
must quote in full the portions sought to be stricken except where the motion is to strike an 
entire paragraph, cause of action, count, or defense."].) Even if the Court had not found the 
motion to be moot, the Court would not reach the merits of the motion based on this procedural 
defect. 
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 5.  TIME:  9:00   CASE#: MSC21-00792 
CASE NAME: CLAY VS RICHMOND HOUSING AUTHORITY 
HEARING ON DEMURRER TO COMPLAINT of CLAY FILED BY RICHMOND 
HOUSING AUTHORITY 
* TENTATIVE RULING: * 

 
Please see Line 4. 

  

 6.  TIME:  9:00   CASE#: MSC21-00792 
CASE NAME: CLAY VS RICHMOND HOUSING AUTHORITY 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 

    ADD ON 

7.  TIME:  9:01   CASE#: MSC20-01311 
CASE NAME: PRICE VS. STARLIGHT MARINE 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION FILED BY STARLIGHT 
MARINE SERVICES, INC. 
* TENTATIVE RULING: * 
 
  
 Defendant Starlight Marine Services, Inc.’s Motion to Compel Arbitration is granted in 
part.  The PAGA claims are exempted from order to arbitrate.     
  
Background Facts 
 
 The named plaintiffs, Michael Price and Douglas Anderson, are both former employees 
of Defendant Starlight Marine Services, Inc.  Starlight provides marine petroleum transportation 
services in the coastal and harbor San Francisco Bay and the Pacific Northwest Puget Sound 
region.   
 
 This is a class action suit. Plaintiffs seek to represent a proposed class composed of and 
defined as: 
 

All employees who worked one or more shifts as a boat captain, junior captain, or 
crew member on a sea bearing vessel for Starlight Marine Services, Inc. in the 
State of California since (4) years prior to the filing of this action to the present. 
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Price and Anderson were Captains and not members of the Seafarers International Union 
(“SIU”), which represents merchant mariners in North America. The SIU was the exclusive 
bargaining representative for all non-supervisory personnel aboard Starlight’s vessels, including 
Mates, Deckhands, Engineers, Tankermen, and their assistants and trainees.  The proposed 
class includes “crew members” employed by Starlight.  The crew members are bargaining unit 
members.    
 
 Plaintiffs allege at least four years prior to filing of this action, Defendant has had a 
consistent policy of failing to pay wages and/or overtime to all Proposed Class Members when 
they worked more than eight hours in a day or forty hours in a week. Plaintiffs allege: 1) 
Defendant failed to pay the minimum wage compensation by failing to pay them properly for all 
hours worked; 2) Defendant had a policy of failing to inform Proposed Class Members of their 
right to take meal periods; 3) Plaintiffs were forced to work over five hours in one day without 
being provided a thirty-minute uninterrupted first meal break and forced to work over ten hours a 
day without being provided a second thirty-minute break.  Plaintiffs also allege other Labor Code 
violations including failed to pay all wages due at the time of termination or resignation.  As a 
result of the allegations, Plaintiffs allege Defendant has engaged in unfair competition and 
unlawful business practices. Plaintiffs also seek penalties under the Labor Code’s Private 
Attorney General Act.   
 
 On July 16, 2020, Plaintiffs sent the statutorily required PAGA notice to the Labor and 
Workforce Development Agency. 
 
  
Motion 
   The class members’ claims are based on statutory rights codified in the Labor Code 
and the obligations the Labor Code imposes on Defendant.  The Collective Bargaining 
Agreement between Defendant and SIU is effective from July 1, 2019 to June 30, 2022.  Section 
3.02(a) of the Collective Bargaining Agreement (CBA) contains the agreement to resolve 
employment-related disputes of the bargaining unit members by arbitration, whether brought 
individually, collectively, or through the union.  Defendant argues the CBA between Starlight and 
SIU clearly and unmistakably require all bargaining unit members to arbitrate the wage and hour 
claims brought by Plaintiffs and their purported class action.  
 
 “[T]he substantive law to apply in suits under § 301 (a) is federal law, which the courts 
must fashion from the policy of our national labor laws.” (Textile Workers Union of Am. v. Lincoln 
Mills of Ala. (1957) 353 U.S. 448, 456.)  Section 301 of the Labor Management Relations Action, 
29 U.S.C § 185(a) governs collective bargaining agreements. “[A]rbitration of labor disputes 
under collective bargaining agreements is part and parcel of the collective bargaining process 
itself.”  (United Steelworkers of America v. Warrior & Gulf Navigation Co. (1960) 363 U.S. 574, 
578.)     
 
 Defendant argues that even under State law analysis, the Court should require the 
Plaintiffs, who are members of the SIU bargaining unit to arbitrate their claims.  CCP § 1281.2 
requires courts to compel parties to arbitrate a dispute when the court finds that an agreement 
to arbitrate the controversy exists. “Public policy favors arbitration as an expedient and 
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economical method of resolving disputes, thus relieving crowded civil courts. (County of Contra 
Costa v. Kaiser Foundation Health Plan, Inc. (1996) 47 Cal.App.4th 237, 244.)    
  
 
Statutory Claims 
 
 A petition to compel arbitration should be granted if the court determines that an 
agreement to arbitrate the controversy exists. (Code Civ. Proc., § 1281.2.) Fundamental to this 
inquiry is whether the parties have agreed to arbitrate their dispute. (Cortez v. Doty Bros. 
Equipment Co. (2017) 15 Cal.App.5th 1, 11.) 
 
 Defendant argues that a union may waive a member's statutorily protected rights. 
(Metro. Edison Co. v. NLRB (1983) 460 U.S. 693, 705. “In a case involving alleged statutory 
violations, the presumption of arbitrability that typically applies to contractual disputes arising out 
of a CBA is not applicable.” (Vasserman v. Henry Mayo Newhall Memorial Hospital (2017) 8 
Cal.App.5th 236, 245.)   “[C]ourts] will not infer from a general contractual provision that the 
parties intended to waive a statutorily protected right unless the undertaking is ‘explicitly stated.’ 
More succinctly, the waiver must be clear and unmistakable.” (Metro. Edison Co. v. 
NLRB (1983) 460 U.S. 693, 708.)    
 
   Here, the Agreement states, “The parties agree that all claims, of any nature 
whatsoever, whether individually and collectively…shall use the arbitration procedures 
described here….”  Defendant argues the arbitration clause reflects an intent to arbitrate 
statutory claims.  CBA § 3.02(a) specifically requires arbitration of (1) “violations of an 
employee’s statutory rights”; (2) “all claims, of any nature whatsoever….”; (3) “the employee’s 
rights or remedies under federal or state law.” Moreover, Plaintiffs’ Bus. & Prof. Code claim is 
subject the CBA arbitration clause, as it a right derivative of Plaintiffs’ underlying Labor Code 
claims, which are explicitly subjected to arbitration.   
 
  Plaintiffs oppose the motion on the ground the arbitration provision contains no “clear 
and unmistakable” waiver of Labor Code claims. “As it stands now, a collective bargaining 
agreement validly waives a union member's right to litigate federal or state claims in a judicial 
forum only if the waiver is clear and unmistakable.” (Choate v. Celite Corp. (2013) 215 
Cal.App.4th 1460, 1465.)  “‘[T]the [collective bargaining agreement] must contain a clear and 
unmistakable provision under which the employees agree to submit to arbitration all [state and 
federal statutory] causes of action arising out of their employment.’ [Citation.][Citation.]” 
(Vasserman v. Henry Mayo Newhall Memorial Hospital (2017) 8 Cal.App.5th 236, 246-247.)  
 
   Plaintiffs argue the CBA contains statements that contradict any “clear and 
unmistakable” agreement to arbitrate.  While the CBA states in one section that claims related to 
“federal, state, industrial welfare commission orders…” shall use the arbitration procedures (§ 
3.02(a)), in another section, the CBA states the “the power and authority of the Arbitrator shall 
be strictly limited to determining the meaning and interpretation of the express terms of the 
Agreement as herein explicitly set forth.”  (§ 3.02(b)(i).)  Plaintiffs argue the claims in this action 
do not require interpretation of the CBA, as they involve statutory violations. Plaintiffs contend 
this fact alone shows there is no “clear and unmistakable” agreement to arbitrate the statutory 
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claims.  Also, Plaintiffs argue the vague references to “overtime, meal or rest periods,” are not 
specific enough to waive a judicial forum. 
 
    Defendant argues Plaintiffs selectively misinterprets the clause stating the arbitrator’s 
authority in § 3.02(b)(i).   The clause provides the arbitrator is bound by the “express terms” of 
the contract.  That means that the arbitrator cannot create obligations that do not exist.  Here, 
the arbitration clause is an express term.  The employer and unit members agreed that the 
statutory claims would be subject to arbitration.  Defendant argues there is no conflict between § 
3.02(a) and § 3.02(b)(i). 
 
 The Court finds Section 3.02(a) clearly and unmistakably state that all claims related to 
federal, state, industrial welfare commission order, PAGA or laws shall use the arbitration 
procedures.  It further states that claims related to premium pay, overtime, meal or rest periods, 
and payday and payroll violations are to be arbitrated.  It is clear the members of the bargaining 
unit agreed to arbitrate the statutory claims brought in this action and waived the right to a 
judicial forum.   
 
 
Plaintiffs’ Claims are Not Expressly Prohibited by the Arbitration Agreement 
 
 “‘[A]rbitration is a matter of contract and a party cannot be required to submit to 
arbitration any dispute which he has not agreed so to submit. [Citations.]’ [Citation.]” (Rebolledo 
v. Tilly's, Inc. (2014) 228 Cal.App.4th 900, 912.)  
 
 Plaintiffs argue the CBA expressly prohibits arbitrating claims that have been brought in 
court. Section § 3.02(b)(iii) provides: “A grievance shall not be processed under this Agreement 
on behalf of any Employee who files or prosecutes, or permits to be filed or prosecuted on 
his/her behalf in any court or government agency, a claim, complaint or suit under federal, state 
or municipal law or regulation complaining of the action being grieved.” Plaintiffs argue by the 
plain language of the agreement, the arbitration agreement explicitly excludes statutory claims 
filed in court, like this action.  Plaintiff argues the Court must deny the motion to compel 
arbitration because Plaintiffs have filed a court action. 
 
   In response, Defendant argues that Section § 3.02(b)(iii) was a left-over provision that 
had been in prior CBAs and it was not intended to alter the plain meaning of §3.02(a). To 
provide insight into the circumstances regarding this provision, Defendant submits the 
declaration of Christopher L. Hilgenfeld, lead negotiator for Starlight.  According to Hilgenfeld, 
Section 3.02(b) was not discussed at the bargaining table and was not intended to alter the plain 
meaning of the proposed and accepted language change to § 3.02(a). (Hilgenfeld Decl., ¶9.) 
 
  “‘Interpretation of a contract “must be fair and reasonable, not leading to absurd 
conclusions. [Citation.] [Citation.]’ [Citation.]”  (Eucasia Schools Worldwide, Inc. v. DW August 
Co. (2013) 218 Cal.App.4th 176, 182, internal quotation marks omitted.)  Plaintiffs’ reading 
would be unreasonable interpretation of the arbitration provision.  Under Plaintiffs’ reading, 
parties could always avoid the arbitration by simply filing the claims in court first.  This would 
render the arbitration provision ineffectual.  “‘If possible, the court should give effect 
to every provision. [Citations.] An interpretation which renders part of the [contract] to be 
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surplusage should be avoided. [Citations.]’ [Citation.]” (Windsor Food Quality Co., Ltd. v. 
Underwriters of Lloyds of London (2015) 234 Cal.App.4th 1178, 1189, internal quotation marks 
omitted.)     
 
 Disputes Arising Prior to Effective Date of CBA 
 
 According to the CBA, it is effective from July 1, 2019 until June 30, 2022.  Plaintiffs note 
that bargaining class members’ claims reach back three years prior to the effective of the 
current CBA.  Plaintiffs argue that all grievances that occurred before the effective date of the 
CBA must be excluded from arbitration.  According to Plaintiffs, the arbitration agreement does 
specifically state that it applies to past or previous claims arising before the effective date. Thus, 
claims dating prior to July 16, 2016 must be adjudicated in state court.  
 
 To support their argument, Plaintiffs rely on Peerless Importers, Inc. v. Wine, Liquor & 
Distillery Workers Union Local One (2d Cir. 1990) 903 F.2d 924, 928.)  However, the Court does 
not find Peerless very helpful.  First, the language of the arbitration agreement was limited in 
scope, restricted to disputes "arising under this Agreement and during its term," (Peerless 
Importers, Inc. v. Wine, Liquor & Distillery Workers Union Local One (2d Cir. 1990) 903 F.2d 
924, 927.) Secondly, Peerless involved the claim of an employee discharged before the 
effective date of the collective bargaining agreement.   The court held, ‘the arbitration clause of 
a new agreement may not be used to reach back to cover disputes arising before the agreement 
was executed, unless such preexisting disputes are brought within the scope of the clause.”  
(Ibid at p. 928.) (Emphasis added.) 
 
 Defendant, on the other hand, argues that the parties intended these continuous 
violation claims, occurring before and after the date of the CBA, to be arbitrable. Defendant 
argues the parties expressly used the term "complaints” in the CBA.  By the CBA's express 
terms, any complaint filed between July 1, 2019 - June 30, 2022 on behalf of any bargaining unit 
member is subject to the arbitration procedures, even if the complaint encompasses claims 
outside of the timeframe.    
  
 “[T]he question of arbitrability -- whether a collective-bargaining agreement creates a 
duty for the parties to arbitrate the particular grievance -- is undeniably an issue for judicial 
determination.” (AT&T Techs. v. Communs. Workers of Am. (1986) 475 U.S. 643, 648-649.) 
“Unless the parties have clearly and unmistakably provided otherwise, the preliminary question 
of whether parties to a collective bargaining agreement have agreed to arbitrate a particular 
dispute is decided by the court, not the arbitrator.”  (Amalgamated Transit Union Local 1277 v. 
Los Angeles County Metropolitan Transportation Authority (2003) 107 Cal.App.4th 673, 684.)    
  
 Here, the CBA is silent, which means that parties have not “clearly and mistakenly” 
delegated this function to the arbitrator.  Therefore, the Court decides whether the claims arising 
before the effective date of the CBA are arbitrable. 
 

In determining whether a matter is subject to arbitration, courts apply the 
presumption in favor of arbitration [citation] and generally invoke ordinary rules of 
contract interpretation. [Citation.]  ‘Doubts as to whether an arbitration clause 
applies to a particular dispute are to be resolved in favor of sending the parties to 
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arbitration. The court should order them to arbitrate unless it is clear that the 
arbitration clause cannot be interpreted to cover the dispute.’ ‘However, there is 
no public policy favoring arbitration of disputes which the parties have not agreed 
to arbitrate.’ [Citation.]  
 

(Amalgamated Transit Union Local 1277 v. Los Angeles County Metropolitan Transportation 
Authority (2003) 107 Cal.App.4th 673, 684-685.)  
 
 “The right to arbitration ultimately depends upon the terms of the collective bargaining 
agreement, and a petition to compel arbitration is essentially a suit in equity seeking specific 
performance of that agreement.” (Amalgamated Transit Union Local 1277 v. Los Angeles 
County Metropolitan Transportation Authority (2003) 107 Cal.App.4th 673, 685.)  Here, the 
arbitration agreement provides: 
 

 3.02 GRIEVANCE PROCEDURE (a) Grievances are defined as 
complaints or disputes involving the interpretation or application of this 
Agreement, and any alleged violations of an employee's statutory rights. The 
parties agree that all claims, of any nature whatsoever, whether individually and 
collectively, related to federal, state, industrial welfare commission orders, the 
Private Attorney General Act, or local laws shall use the arbitration procedures 
described herein as the sole and exclusive forum for alleged violations. This 
includes but is not limited to claims related to, referring or regarding 
discrimination, retaliation, premium pay, overtime, meal or rest periods, one day's 
rest in seven violations, payday or payroll violations, or sick leave claims. An 
employee shall elect to grieve and arbitrate a statutory right under the provisions 
of this section either (i) directly with the Employer or (ii) by using the Union as 
his/her representative. This section shall not limit an employee's right or remedies 
available under federal or state law. 
   

While the first part of the provision in section 3.02 states, “Grievances are defined as complaints 
or disputes involving the interpretation or application of this Agreement” which is restricted, 
however the second part of the sentence reads, “and any alleged violations of an employee's 
statutory rights,” which is broad and involves disputes beyond the interpretation of the CBA.  
Also, the next sentence reads, “The parties agree that all claims, of any nature whatsoever,” 
which also supports a broad interpretation of the arbitration provision.   The word "any" gives the 
arbitration agreement full material scope.  
 
 The second part of the first sentence, and the inclusion of the second sentence gives the 
arbitration a broad reach beyond the interpretation of the CBA.  “‘Courts must interpret 
contractual language in a manner which gives force and effect to every provision, and not in a 
way which renders some clauses nugatory, inoperative or meaningless.’ [Citation.]” (Hemphill v. 
Wright Family, LLC (2015) 234 Cal.App.4th 911, 915.)   
 
 “Where the arbitration clause is broad, we have directed courts to compel arbitration 
whenever a party has asserted a claim, however frivolous, that on its face is governed by the 
contract. [Citation.]  Where the arbitration clause is narrow, a different rule of construction 
applies. In those instances, we have permitted courts greater latitude in determining whether the 
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dispute falls within the purview of the clause. [Citations.]” (Peerless Importers, Inc. v. Wine, 
Liquor & Distillery Workers Union Local One (2d Cir. 1990) 903 F.2d 924, 927.) 
 
 Additionally, courts “interpret a contract to give effect to the parties' intentions at the time 
of contracting.” (Hernandez v. Badger Construction Equipment Co. (1994) 28 Cal.App.4th 1791, 
1814.)   

 In so doing, the trial court may ‘properly admit[] evidence extrinsic to the 
written instrument to determine the circumstances under which the parties 
contracted and the purpose of the contract.’ [Citation.] ‘Extrinsic evidence is 
admissible to prove a meaning to which the contract is reasonably susceptible.’ 
[Citation.]  The court, at least initially, considers all credible evidence offered to 
prove the intention of the parties. [Citations.] Such evidence includes testimony 
as to the ‘circumstances surrounding the making of the agreement … including 
the object, nature and subject matter of the writing …’ so that the court can ‘place 
itself in the same situation in which the parties found themselves at the time of 
contracting.’  [Citation.] 
 

(Hewlett-Packard Co. v. Oracle Corp. (2021) 65 Cal.App.5th 506, 531.) 
 
 Here, Defendant submits the declaration of Christopher L. Hilgenfeld, Starlight Marine 
Services, Inc.'s lead negotiator for bargaining between the Employer and SIU.  He stated, “The 
parties intended all past and present statutory claims involving bargaining unit members to be 
resolved through the CBA's grievance/ arbitration process. This included any subsequent claims 
involving allegations made prior to the execution of the new successor CBA.  (Hilgenfeld Decl., 
¶9.)   
 
  “‘An arbitration should be upheld unless it can be said with assurance that an arbitration 
clause is not susceptible to an interpretation covering the asserted dispute.’ [Citation.]  Doubts 
about the applicability of the arbitration clause to the dispute should be resolved ‘in favor of 
sending the parties to arbitration.’ [Citation.]”  (Salgado v. Carrows Restaurants, Inc. (2019) 33 
Cal.App.5th 356, 359-360, internal quotation marks omitted.) 
 
 In Salgado v. Carrows Restaurants, Inc. (2019) 33 Cal.App.5th 356, the plaintiff an 
employee of Carrows Restaurant filed a lawsuit alleging employment discrimination and 
violation of civil rights.  The following month, she signed an arbitration agreement.  She argued 
the arbitration agreement was inapplicable to her claims arising before she signed the 
agreement.  The agreement contained broad language ‘may arise’ and was followed by the 
second phrase, ‘‘or be related in any way to my application for employment and/or 
employment.’”  The court held the language of the agreement broad enough to cover the pre-
agreement claims.  The court found there was no language containing a limitation or restriction 
based on the age of the claim. There was no qualifying language.   
  
 The Salgado court rejected the argument that claims that have accrued before an 
arbitration agreement is executed are generally excluded from arbitration, stating: “[T]he 
‘contention that an agreement to arbitrate a dispute must pre-date the actions giving rise to the 
dispute is misplaced. Such a suggestion runs contrary to contract principles which govern 
arbitration agreements.’ [Citation.]  ‘[A]n arbitration agreement may be applied retroactively to 
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transactions which occurred prior to execution of the arbitration agreement.’ (Salgado v. 
Carrows Restaurants, Inc. (2019) 33 Cal.App.5th 356, 361.)  
 
  The Court in Franco v. Greystone Ridge Condominium (2019) 39 Cal.App.5th 221, 228 
also followed Salgado.  The issue presented in Franco was whether plaintiff's claims were 
subject to mandatory arbitration under the Agreement even though the complaint was filed 
before plaintiff signed the Agreement. The found the agreement broad enough.  (Franco v. 
Greystone Ridge Condominium (2019) 39 Cal.App.5th 221, 228.) 
 
 Here, the language is not quite as broad as Salgado and Franco, as it does not state 
“any claims arising out the employment,” but it does state, “The parties agree that all claims, of 
any nature whatsoever, whether individually and collectively, related to federal, state, industrial 
welfare commission orders, the Private Attorney General Act, or local laws shall use the 
arbitration procedures described herein as the sole and exclusive forum for alleged violations.”  
The Agreement should be interpreted to require arbitration of all claims, including those claims 
that existed at the time the CBA became effective. 
 
 
 PAGA Claims  
 
   Plaintiffs argue the motion to compel should be denied as the arbitration agreement is 
void and unenforceable because it includes an invalid PAGA waiver, which cannot be severed 
because the arbitration provision contains a non-severability clause.  
 
 First of all, the agreement does contain a savings clause and a severance provision.  
Section 6.03(a) provides:  If any provision or the enforcement or performance of any provision of 
this Agreement is or shall at any time be contrary to law, then such provision shall not be 
applicable or enforced or performed except to the extent permitted by law.” 
 
 Section 6.03(b) provides: If any provision of this Agreement or the application of such 
provision to any person or circumstances shall be held invalid by virtue of legislative or judicial 
action, the remainder of this Agreement, or the application of such provision to other persons or 
circumstances, shall not be affected thereby.  
 
  As to the PAGA waiver, the Supreme Court in Iskanian v. CLS Transportation Los 
Angeles, LLC (2014) 59 Cal.4th 348 held it was contrary to public policy to require employees to 
waive the right to bring an action for civil penalties under PAGA. Defendant argues that Plaintiffs 
misunderstood Iskanian.  It held that an employer cannot compel waiver of the employee’s 
representative PAGA claim. It did not rule that PAGA claims could not be subjected to 
arbitration.   
    
  Plaintiffs, however, rely on appellate cases that specifically address the issue here 
where the employees agreed to a waiver of PAGA claims at time of hiring. The court in Julian v. 
Glenair, Inc. (2017) 17 Cal.App.5th 853 explained: 
 

 An arbitration agreement executed before an employee meets the statutory 
requirements for commencing a PAGA action does not encompass that action. 
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Prior to satisfying those requirements, an employee enters into the agreement as 
an individual, rather than as an agent or representative of the state. As an 
individual, the employee is not authorized to assert a PAGA claim; the state—
through LWDA—retains control of the right underlying any PAGA claim by the 
employee. Thus, such a predispute agreement does not subject the PAGA claim 
to arbitration.”   

 
(Julian v. Glenair, Inc. (2017) 17 Cal.App.5th 853, 872.)  
 
 Here, the CBA is a predispute waiver because the bargaining unit members were not 
proxies of the State until July 16, 2020, when Plaintiffs sent the PAGA notice.   California Courts 
of Appeals have uniformly held that an employee's predispute agreement to arbitrate PAGA 
claims is not enforceable without the state's consent. (Correia v. NB Baker Electric, Inc. (2019) 
32 Cal.App.5th 602, 621.) 
 
  Defendant’s citation to unpublished cases, Valdez v. Terminix International Company 
Limited Partnership (9th Cir. 2017) 681 Fed. Appx. 592 and Wulfe v. Valero Refining Co. –
California (9th Cir. 2016) 461 Fed. Appx. 758 is unpersuasive. These cases hold “An individual 
employee, acting as an agent for the government, can agree to pursue a PAGA claim in 
arbitration.” (Valdez v. Terminix Int'l Co. Ltd. P’ship (9th Cir. 2017) 681 F.App'x 592, 594.)   
“Iskanian v. CLS Transp. Los Angeles, LLC, 59 Cal. 4th 348, does not require that a PAGA 
claim be pursued in the judicial forum; it holds only that a complete waiver of the right to bring a 
PAGA claim is invalid.” (Ibid.)    
 
 As the cases cited by Defendants have no precedential value, the Court finds the PAGA 
claims are exempted from the order compelling arbitration. 
  
 
Plaintiffs Have Not Meet the Burden of Showing Unconscionability 
 
 Plaintiffs argue the agreement is unenforceable because it is both procedurally and 
substantively unconscionable. “The unconscionability defense has been recognized by the 
United States Supreme Court as a general contract defense in California, and therefore a 
defense to an agreement to arbitrate.”  (Fisher v. MoneyGram International, Inc. (2021) 66 
Cal.App.5th 1084, 1093.) The party resisting arbitration bears the burden of proving 
unconscionability.  (Pinnacle Museum Tower Assn. v. Pinnacle Market Development (US), 
LLC (2012) 55 Cal.4th 223, 247.) 
 
              “Unconscionability ‘refers to an absence of meaningful choice on the part of one of the 
parties together with contract terms which are unreasonably favorable to the other party.’ 
[Citation.]” (Baxter v. Genworth North America Corp. (2017) 16 Cal.App.5th 713, 721, internal 
quotation marks omitted.)  “Unconscionability analysis begins with an inquiry into whether the 
contract is one of adhesion. [Citation.] ‘The term [contract of adhesion] signifies a standardized 
contract, which, imposed and drafted by the party of superior bargaining strength, relegates to 
the subscribing party only the opportunity to adhere to the contract or reject it.’”  (Armendariz v. 
Foundation Health Psychcare Services, Inc. (2000) 24 Cal.4th 83, 113.)  Plaintiffs argue the 
CBA is “like” an adhesive contract and “the Bargaining unit members likely did not have a choice 
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whether to accept the particular CBA agreement” when they were hired. The CBA may be a 
contract of adhesion but that does not necessarily render it unenforceable.  “[A] contract of 
adhesion is enforceable unless it is unconscionable or does not fall within the reasonable 
expectations of the weaker or ‘adhering’ party.” (San Francisco Newspaper Printing Co. v. 
Superior Court (1985) 170 Cal.App.3d 438, 442.) 
 
 “Both procedural unconscionability and substantive unconscionability must be shown, 
but ‘they need not be present in the same degree’ and are evaluated on ‘a sliding scale.’ 
[Citation.] ‘[T]he more substantively oppressive the contract term, the less evidence of 
procedural unconscionability is required to come to the conclusion that the term is 
unenforceable, and vice versa.’ [Citation.]” (Pinnacle Museum Tower Assn. v. Pinnacle Market 
Development (US), LLC (2012) 55 Cal.4th 223, 247.) 
 
  “The procedural element addresses the circumstances of contract negotiation and 
formation, focusing on oppression or surprise due to unequal bargaining power.” (Pinnacle 
Museum Tower Assn. v. Pinnacle Market Development (US), LLC (2012) 55 Cal.4th 223, 246.) 
“‘Oppression occurs where a contract involves lack of negotiation and meaningful choice, 
surprise where the allegedly unconscionable provision is hidden within a prolix printed form.’”   
(Ibid. at p. 247.)  
 
  Here, Plaintiffs have not provided any evidence of oppression or surprise. The 
arbitration agreement is part of a bargained-for exchange between the union and the employer. 
The collective bargaining between the union and the employer makes the “unequal bargaining 
power” less of an issue. The SIU negotiated the CBA on the unit members’ behalf at arm’s 
length. Also, the CBA was ratified by the SIU members eligible to vote.  Additionally, there is no 
evidence of surprise as the arbitration provision was readily locatable and typed in boldface.  
“Where there is no other indication of oppression or surprise, the degree of procedural 
unconscionability of an adhesion agreement is low, and the agreement will be enforceable 
unless the degree of substantive unconscionability is high.”  (Ajamian v. CantorCO2e, 
L.P. (2012) 203 Cal.App.4th 771, 796.) 
 
 “Substantive unconscionability pertains to the fairness of an agreement's actual terms 
and to assessments of whether they are overly harsh or one-sided. [Citation.]” (Pinnacle 
Museum Tower Assn. v. Pinnacle Market Development (US), LLC (2012) 55 Cal.4th 223, 246.)  
“The analysis ensures that a contract does not impose terms that are unreasonably favorable to 
the more powerful party.” (Long Beach Unified School Dist. v. Margaret Williams, LLC (2019) 43 
Cal.App.5th 87, 101.)    “A contract term is not substantively unconscionable when it merely 
gives one side a greater benefit; rather, the term must be “so one-sided as to ‘shock the 
conscience.’ [Citation.]” (Pinnacle Museum Tower Assn. v. Pinnacle Market Development (US), 
LLC (2012) 55 Cal.4th 223, 246.)  “‘The ultimate issue in every case is whether the terms of the 
contract are sufficiently unfair, in view of all relevant circumstances, that a court should withhold 
enforcement.’ [Citation.]” (Baltazar v. Forever 21, Inc. (2016) 62 Cal.4th 1237, 1245.)   
 
 As Plaintiffs have not shown a high degree of procedural unconscionability, they must 
meet the burden of evidencing a greater showing of substantive unconscionability.  Plaintiffs 
maintain there is a substantial amount of substantive unconscionability in the agreement.  The 
CBA has substantive unconscionable terms:   
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 First, Plaintiffs point out the agreement to arbitrate is non-mutual. Section 2.04 of the 
CBA provides: “Unless otherwise expressly limited by the terms of this Agreement, the exercise 
of any management prerogative, function, or right is not subject to Section 3, Grievance and 
Arbitration, and is not within the jurisdiction of any arbitrator, unless the Union can prove that the 
Company exercised its prerogative, function, or right in an arbitrary manner.”   The agreement 
states, “The parties agree that all claims, of any nature whatsoever…shall use the arbitration 
procedures.”  This would include employer claims.  As to the provision cited by Plaintiffs, 
arbitrary management decisions would be subject to the arbitration procedures.  
 
 Secondly, Plaintiffs argue the provision requiring the parties to share arbitration cost 
equally is unconscionable. CBA, § 3.02(b)(1) provides, “The costs of the Arbitrator will be 
shared equally. Each party shall be responsible for their witness fees and costs, including 
attorney fees, if any.”   Plaintiffs do explain how this provision is unconscionable but cites to 
Ramos v. Superior Court (2018) 28 Cal.App.5th 1042.  Ramos is distinguishable.  Ramos was 
an individual female “income partner” bringing workplace discrimination and retaliation claims 
under FEHA against her employer. Included in her cost were forum fees.  
 
 The Ramos court cited to Armendariz v. Foundation Health Psychcare Services, 
Inc. (2000) 24 Cal.4th 83, 110, which held that “such a system still poses a significant risk that 
employees will have to bear large costs to vindicate their statutory rights against workplace 
discrimination, and therefore chills the exercise of that right.”  Additionally, Ramos was subject 
to forum fees because she resided in northern California, but the agreement provided a forum in 
Chicago.  With respect to FEHA claims, the Supreme Court in Armendariz outlined certain 
minimum requirements which must be met to ensure the preservation of statutory rights in an 
arbitral forum. One of the five requirements, the agreement “does not require employees to pay 
either unreasonable costs or any arbitrators' fees or expenses as a condition of access to the 
arbitration forum.” (Armendariz v. Foundation Health Psychcare Services, Inc. (2000) 24 Cal.4th 
83, 102 [99 Cal.Rptr.2d 745, 6 P.3d 669].) The Ramos court held the agreement which required 
the Ramos to pay half the arbitrator fees and her attorney’s fees unconscionable as it inhibited 
her from pursuing her statutory claims. 
 
 Here, however, the employees have the option to pursue their claims through the union, 
which lessens the burden of costs and there is less deterrence to bringing claims.  The 
employee would not bear any applicable costs.  The costs provision provides little evidence of 
substantive unconscionability. 
 
 Finally, Plaintiffs point to section 3.02(b)(iv) of the CBA, which states: “In cases of 
discharge, the Arbitrator shall not substitute his/her judgment for that of the Employer 
concerning the appropriate level of punishment unless the Union establishes that the Employer's 
decision was clearly erroneous.” Plaintiffs argue this limits the bargaining unit class members’ 
statutory remedies. However, the agreement clearly states, “This section shall not limit an 
employee's right or remedies available under federal or state law.” 
 
 Plaintiffs failed to show how the contract terms they cited are overly harsh or sufficiently 
unfair to warrant denial of the motion to compel.  As there was little to no procedural 
unconscionability, Plaintiffs had the burden of making a greater showing of substantive 
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unconscionability.  Plaintiffs have not met their burden.  The defense of unconscionability has 
not been demonstrated by Plaintiffs and the Arbitration Agreement is enforceable. 
   
 

 
 
 


